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Obligations pursuant to practice direction 2 of 2011

Pursuant to Supreme Court Practice Direction 2 of 2011 (First Revision - Court of Appeal: Criminal Appeals), practitioners have an obligation to provide written advice to the client as to the prospects of any appeal as soon as practicable after conviction or sentence.
It is a condition of a grant of legal assistance for a plea or trial in the County and Supreme Courts that counsel provides a written advice as to the merits of an appeal against conviction and/or sentence to both the client and VLA within seven days of sentence.  A fee is provided for the provision of this merits advice.
Appeals review 2014

In 2014 VLA undertook a comprehensive review of our appellate crime subprogram. The review found serious deficiencies in the quality of advice provided. Decisions to grant assistance for appeals rely heavily on the advice provided by counsel at first instance.  Accordingly, deficient merits advice significantly increases the risk of unmeritorious appeals being pursued or meritorious ones being overlooked. Failure to provide quality timely advice can also lead to delays in funding decisions. 
To address this concern VLA has developed a checklist for the provision of advice on appeal.  The checklist sets out the matters that must be considered and where relevant included when providing advice on appeal in legally aided matters.

The checklist has been developed:

(a) To promote the quality of advice to VLA clients by supporting counsel to address relevant matters when advising on the merit of an appeal;

(b) To assist VLA to determining eligibility for legal assistance.

(c) To enhance the utility of counsel’s advice to VLA when it undertakes a reconsideration of decisions to refuse assistance based on first instance counsel’s advice;

Counsel should provide reasons for their opinion in relation to merit with reference, where appropriate, to legislation and case law.   Counsel may cross-reference and attach other documents in support of their advice for example the crown opening and defence response.

In addition to the checklist, VLA has developed a template addressing the matters in the checklist.  Whilst it is not mandatory to use the template practitioners are encouraged to utilise it to assist in the completion of merits advices.  The template can be adapted to use only the relevant parts, deleting sections as appropriate (eg. Where advising on conviction only prior to sentence; or if advising only on sentence appeal following a plea).
Further information

For further information, please contact:
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350 Queen Street
Melbourne  VIC  3000
assignmentscrime@vla.vic.gov.au 
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